UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
IN RE i MASTER FILE NO.
: CV-96-5238

VISA CHECK/MASTERMONEY ANTITRUST : (Gleeson, 1) (Mann, M.J.)
LITIGATION :

X
This Document Relates To :
All Actions:

X

DECLARATION OF LLOYD CONSTANTINE, ESQ.

1, Lloyd Constantine, hereby declare under penalty of perjury, pursuant to 28 U.S.C. §

1746, that the following is true and correct:

1. I am the managing partner of the law firm Constantine & Partners (“C&P”). 1and
my firm are lead counsel in the above-captioned action. I submit this declaration in support of
the application for attorneys’ fees, expenses and costs in connection with this case.

INTRODUCTION

2 This declaration describes the effort and work product that was required to bring
this case to trial, at which time defendants settled on terms that will revolutionize the payments
industry and provide billions of dollars in direct monetary relief and injunctive benefits of
historic proportions. This declaration also describes the risk taken to litigate this case against
Visa and MasterCard, and their co-conspirator dual member/owner banks, who were ably and

zealously defended by several of the largest and most distinguished law firms in the United

States.'

: Visa and MasterCard were represented in this case by Heller Ehrman White & McAuliffe (Visa), Amold &

Porter (Visa), Clifford Chance {MasterCard), Simpson Thacher & Bartlett (MasterCard), and Sidley Austin Brown
& Wood (Visa and MasterCard). Defendants’ dual member/owner banks were represented by Shearman & Sterling,



D. Deposition Discovery

48. The plaintifts moved before the Magistrate Judge to limit the number and length
of depositions. The Magistrate Judge denied plaintiffs’ application. With no limits, the parties
took almost 400 depositions for more than 500 days. These depositions principally took place
over the course of 15 months.

49.  Given the unheard of number of depesitions permitted (at least to this litigator of
31 years tenure), C&P, a firm of only 17 attorneys, staffed most deposttions with a single
attorney, 1n contrast to the multiple attorney staffing generally employed by the defendants. In
this regard, plaintiffs staffed 75% of the depositions with a single attorney. Six C&P partners --
Stacey Mahoney, Mitch Shapiro, Gordon Schnell, Matt Cantor, Jeff Shinder, and myself -- took
or defended 69% of the depositions in this case.

E. Substantive Briefing & Expert Reports

i Class Certification

50. Plaintiffs moved for class certification on April 15, 1999, supported by the
declaration of their class economic expert, Dennis W. Carlton, Ph.D.

51. On June 17, 1999, defendants filed their opposition to class certification,
supported by 150 exhibits, and simultaneously filed a Daubert motion to strike the report of Dr.
Carlton.

52.  In support of the Daubert motion and opposition brief, defendants jointly

submitted a 91-page declaration of their class economic expert, Richard L. Schmalensee, Ph.D.

19



and trade associations. Coordinating this group was a very difficult and time-intensive task. All
of the named class representatives understood that individual issues and concerns had to
ultimately give way to the predominant and common interests of a class of five million
merchants, and this occurred. It was, however, very difficult.

185. This case, which is far from over, was and continues to be a wonderful
assignment. In many ways it is the case of a lifetime. Daily, there are new challenges presented
by this litigation. Various notices to lead counsel mandated by the Seitlements have begun to
occur, such as a notice of currently anticipated future products falling into the category of “POS
Debit Devices” and notices disclosing the design of defendants’ POS debit devices which now
must be distinctly and conspicuously branded on all of defendants’ more than two hundred
million debit cards by December 31, 2006. These notices require extensive follow-up work.
Motion practice has already occurred concerning the interim debit interchange price reductions
and the “most favored nations” clauses in the Settlement Agreements. The primary injunctive
relief that begins to be phased in next January will require active monitoring, vigilance, and
follow-up work by lead counsel. We will continue to do what we have done throughout this case

~- represent our clients zealously and to the limits of our professional abilities.

Dated: New York, New York.
August 17, 2003

LhL 4 e

Lloyd Constantine
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