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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT NEW YORK 
---------------------------------------------------------------x 

      : 
IN RE:      : 

      : 
VISA CHECK/MASTERMONEY   : MASTER FILE NO. 
ANTITRUST LITIGATION    : CV-96-5238 
      : 

       : 
This Document Relates To:    : (Gleeson, J.) (Mann, M.J.) 

 All Actions      : 
      : 
              :  

---------------------------------------------------------------x 
 

DECLARATION OF MITCHELL C. SHAPIRO, ESQ.  
OF CONSTANTINE AND PARTNERS, LEAD COUNSEL FOR PLAINTIFFS,  

IN SUPPORT OF THE SEPTEMBER 18, 2003 STATUS REPORT CONCERNING  
NOTICE OF SETTLEMENT TO MEMBERS OF THE CERTIFIED CLASS 

 
 

I, MITCHELL C. SHAPIRO, hereby declare as follows: 
 

1. I am a partner at Constantine & Partners (“C&P”), Lead Counsel for Plaintiffs, 

and am the attorney primarily responsible for negotiating, coordinating and supervising the 

implementation of the Class Notice plan on behalf of plaintiffs.  I respectfully submit this 

declaration to “describe the activities undertaken to provide Notice of Class Action Settlement to 

the class, including the dates on which mailings of notice took place and the dates on which 

notice was published” in accordance with paragraph 10 of the Stipulation and Order for 

Providing Notice of Settlement of Class Action to Members of the Certified Class, dated June 

13, 2003 (the “Settlement Notice Order”).  A detailed description of the efforts by plaintiffs and 

C&P, of which I have personal knowledge, and if called upon to testify could competently do so, 

is set forth below.  Additional details of the efforts by plaintiffs and the Court-approved 

Administrator, The Garden City Group, Inc. (“Administrator” or “GCG”), are also contained in 
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the accompanying declarations of Neil L. Zola, Esq., the Executive Vice President and Chief 

Operating Officer of GCG, dated September 17, 2003 (“Zola Dec.”), Wayne L. Pines, Executive 

Vice President of GCG Communications, a division of GCG, dated September 17, 2003 (“Pines 

Dec.”), Libby Holman, Manager, Public Affairs And Litigation Communication For APCO 

Worldwide, dated September 12, 2003 (“Holman Dec.”), George Green, Vice President and 

General Counsel of Food Marketing Institute, dated September 12, 2003 (“Green/FMI Dec.”), 

Mallory Duncan, Senior Vice President and General Counsel of National Retail Federation, 

dated September 16, 2003 (“Duncan/NRF Dec.”) and Morrison Cain, Senior Vice President and 

General Counsel of International Mass Retail Federation, dated September 17, 2003 

(“Cain/IMRA Dec.”).  This declaration also details some information and annexes 

documentation about requests for exclusions, objections and objectors. 

2. I supervised and coordinated the efforts of GCG to procure the databases from 

Visa and MasterCard containing the names and addresses of “New Merchants” (i.e., those 

persons or entities who began to accept Visa and MasterCard credit cards and debit cards after 

June 20, 2002 and who would have the right to request exclusion from the class through 

September 5, 2003), to modify the Class Member List in accordance with Settlement Notice 

Order paragraph 3, to mail the Court-approved Notice of Class Action Settlement (the 

“Settlement Notice”) to each of the 8,148,276 addressees on the modified Class Member List 

between June 27 and July 3, 2003, to promptly locate proper addresses and re-mail notices to 

those persons or entities whose notices were returned as undeliverable, to implement the Notice 

Plan by causing the Summary Notice of Class Action Settlement (“Summary Settlement Notice”) 

to appear in the 12 general circulation publications and 7 merchant trade publications listed in 

Exhibit 3 of the Settlement Notice Order (reaching a circulation of over 151 million), setting up 
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and maintaining the dedicated class website, handling the telephone calls, e-mails and written 

inquiries from class members and processing Requests for Exclusion and objections. 

3. I also initiated plaintiffs’ compliance with paragraph 5 of the Settlement Notice 

Order requiring the Summary Settlement Notice to be published over the PR newswire on two 

separate occasions to more than 2,400 media outlets, including newspapers, magazines, national 

wire services, television and radio broadcast media, websites and Internet portals (see Holman 

Dec. ¶ 2) and to be published by the three plaintiff trade associations and disseminated to their 

members.  See Green/FMI Dec., Duncan/NRF Dec. and Cain/IMRA Dec.  At least 366 news 

stories -- including those run in periodicals such as the Wall Street Journal, New York Times, 

Fortune, Dow Jones News Service, Reuters News, Financial Times Newsday, Corporate and 

Legal Times, The Washington Post, Bloomberg News, BusinessWeek, Chicago Sun Times and 

The Atlanta Journal -- that summarized the settlement, referenced the notice or cited the case 

website were published from April 28 through September 5, 2003.  Of those, 264 articles were 

published from June 14 through August 4.  Numerous articles mentioned C&P.  The C&P 

website, www.cpny.com, was included in the Summary Settlement Notice and is easily located 

using a search engine on the world wide web.  Throughout the Settlement Notice period, the 

C&P website included all of the key substantive materials that were posted on the case website 

and many other informative documents, as well as a link to the case website.  Printouts of the 

access pages of the C&P website are attached as Exh. A.  (Additionally, until the final settlement 

agreements had been signed, the C&P website included the Visa Memorandum of Understanding 

and the MasterCard Memorandum of Understanding.)  From June 20 through August 31, 2003, 

the C&P website received 15,168 visits, with 5,797 of those occurring from August 18 through 

August 31.   
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4. The case website was checked on a daily basis by staff members at GCG and 

C&P to confirm that the site was operating properly and that the materials could be easily 

located, accessed, downloaded or printed by visitors to the site.  The Settlement Notice informed 

class members that details regarding Class Counsel’s Fee Petition and proposed Plan of 

Allocation would be posted by August 18, 2003.  At the direction of C&P, on August 18 GCG 

also posted the entire Fee Petition and Plan of Allocation, along with all of the supporting 

materials that had been filed with the Court.  See Zola Dec. ¶ 16.  C&P and GCG spent 

considerable time posting the various components of the Fee Petition and Plan of Allocation as 

separate documents on the website so as to make the site more user friendly and easily navigated 

and to enable visitors to more easily locate, view, download and print the individual documents.  

Zola Dec. ¶ 16.  C&P also wrote and directed GCG to post a list of Frequently Asked Questions 

(FAQs), with answers, to provide additional information about the Plan of Allocation.  A copy of 

the FAQs is attached as Exh. B.  It has always been Lead Counsel’s intention to utilize the case 

website to keep the class members informed of the status and development of the Settlement, the 

Plan of Allocation, the potential securitization of the payments and the distribution/disposition of 

claims in the future.  See e.g. Exh. C. 

5. As required by the Settlement Notice Order, GCG and C&P also established and 

maintained the telephone numbers dedicated to inquiries from absent class members.  I myself 

periodically called the GCG hotline and the C&P dedicated phone line to confirm that they were 

working properly.  C&P received and promptly responded to inquiries from absent class 

members in the forms of letters, telephone calls and emails from potential class members, 

including questions regarding the Settlement Notice, address changes, requests for inclusion and 

requests for exclusion and the rights of absent class members (i.e., to opt-out, object, appear at 
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the fairness hearing, participate in the settlement funds).  Through September 16, 2003, C&P 

personnel had received and responded to over one thousand inquiries from absent class members 

(including at least 333 emails and 807 telephone calls).  I personally responded to hundreds of 

these inquiries and trained and supervised the staff members who participated in responding to 

the balance of the inquiries.  Inquiring class members were informed of C&P’s intention to 

utilize the case website to keep the class members apprised of the status and development of the 

Settlements, the Plan of Allocation, the potential securitization of the payments and the 

distribution/disposition of claims in the future; they were told that the case website would be 

updated for those purposes and that they should monitor such developments on the website. See 

Exh. C. 

6. All requests for exclusion and requests for copies of the Settlement Notice 

or address/name/contact information changes that were received by C&P were forwarded 

to GCG.  GCG has compiled a list of all New Merchants whose timely requests for 

exclusion from the class had been received by GCG through September 15, 2003, a copy 

of which is annexed as Exh. B to the accompanying Zola Declaration.  This number totals 

only 154 New Merchants: a small number considering the total number of 1,767,122 

new, non-duplicative records that were provided by Visa and MasterCard to assist in 

identifying and providing notice to New Merchants.  See Zola Dec. ¶¶ 3, 18.  As of 

September 17, 2003, there had been no untimely requests for exclusion from New 

Merchants, unlike the 863 untimely requests for exclusion that were received following 

the deadline for exclusions provided in the Notice of Pendency and which late requests 

for exclusion Lead Counsel and the Administrator are treating as ineffective.  See Zola 

Dec. ¶ 19.  A list of the 787 untimely requests for exclusion that were received after the 
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filing of the February 13, 2002 Final Status Report on Notice of Pendency is attached as 

Exh. C to the Zola Dec.  A list of the 92 initial untimely requests for exclusion was 

previously submitted to the Court.  Id.  The Court should note that Lead Counsel intends 

to have the Administrator calculate these 863 class members’ share of the settlement 

funds and forward them claim forms along with the othe r class members. 

7. C&P and GCG received correspondence from 2 entities, Ford Motor 

Company and AT&T Wireless Services, Inc., seeking to rescind or withdraw their prior, 

timely requests for exclusions so as to participate in the Settlement.  See Zola Dec., Exh. 

D.  By letters dated September 11, 2003, I informed these class members that their 

request to rescind or withdraw their exclusion were not deemed effective.  Copies of 

those letters are attached hereto as Exh. D. 

8. Pursuant to the Settlement Agreements (¶ ¶ 4(d), 8(a)), Visa and 

MasterCard are required to mandate that all of the merchant processors send notice of the 

Settlement and the core relief (i.e., the merchants’ new-found rights to take credit cards 

without debit cards, or vice versa), to each merchant at least once per month from August 

through December, 2003.  Thus, at least 25 million additional notices are being sent (i.e., 

at least 5 monthly mailings to each of the 5 million merchants), and C&P has received 

copies of some of these notices, which confirm that the interim price reductions -- a 

valuable component of the compensatory relief being received by the merchants – were 

implemented as of August 1.  See e.g., Exh. E. 

9. In addition, C&P requested that the plaintiff merchant trade associations 

disseminate to all of their members an open letter to merchants from Lead Counsel 
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reminding them of their rights under the Settlements.  See Exh. F.   I understand that they 

did so in July 2003, as we requested. 

10. Lead Counsel has received 17 different objections covering 34 objectors, 

some of which appeared to be related entities (i.e., owned by the same individual or 

located at the same address).  See Zola Dec. Exh. E.  (An eighteenth “objection” was 

received, but we understand that the purported objector then informed GCG that he did 

not mean to object, but instead wanted to request exclusion from the class in furtherance 

of his principled objection to class actions.)  Of the 34 objectors, 17 appeared on the 

original Class Member List and were mailed a Notice of Pendency (and a Settlement 

Notice).  Three of the objectors are New Merchants who were mailed Settlement Notice.  

Two of the objectors are listed at addresses that were listed in the original Class Member 

List database under different corporate names and are owned by an individual (Ali 

Bazzi), who is listed as the owner of a third objector that was mailed Notice of Pendency 

and Settlement Notice.  Two additional objectors are listed at addresses that correspond 

with other corporations that were mailed Notice of Pendency and Settlement Notice, and 

a third objector is owned by the same objector as the other two (George Jreij).  One 

additional objector is listed at an address that was listed in the original Class Member List 

under different corporate names (and to which were mailed Notice of Pendency and 

Settlement Notice), and is owned by the same individual who received Settlement Notice 

on behalf of another entity that is listed as a New Merchant.  It appears that copies of 

Settlement Notice or Notice of Pendency were mailed directly to 26 of the 34 objectors 

(or to other corporations at their addresses), and 8 did not receive Notice by direct mail.  

None of the 34 objectors filed timely requests for exclusion from the Class. 
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